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Comptroiler General 6 
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Decision 

Matter of: Eklund Infrared 

Pile: B-238021 

Date: March 23, 1990 

Paul F. Khoury, Esq. and Rand L. Allen, Esq., Wiley, Rein C 
Fielding, for the protester. 
Thomas G. Jacques, for the interested party, Inframetrics, 
Inc. 
Colonel Herman A. Pequese, Department of the Air Force, for 
the aqency. 
Stephen J. Gary, Esq. and John M. Melody, Esq., Office of 
the General Counsel, GAO, participated in the preparation of 
the decision. 

1. Where General Accounting Office sustains protest aqainst 
award on basis that aqency concedes it made award to 
nonconforming offeror, but contract has been performed so 
that recompetition of the requirement no longer is a 
practicable remedy, protester is entitled to reimbursement 
of protest and proposal preparation costs. 

2. Protest was not untimely filed--such that General 
Accountinq Office would not have sustained protest aqainst. 
award agency concedes was improper--where agency asserts, 
without documentation, that it advised protester of denial 
of aqency-level protest more than 10 working days before 
protest was filed, but protester denies receiving such 
advice and circumstances tend to support protester’s 
position; doubt as to timeliness is resolved in favor of the 
protester. 

3. Protester, the third low acceptable offeror, did not 
fail to qualify as an interested party eliqible to brine 
protest --such that General Accountinq Office would not hat/e 
sustained protest aaainst award aqency concedes was 
improper --where protest alleged award improperly was based 
on relaxed requirements: appropriate remedy for successfm_r: 
protest on this qround could be recompetition, which would 
afford protester- opportclni ty to offer different price on 
chanqed requirements. 



DBCISIOB 

Eklund Infrared protests' the award of a contract to 
Inframetrics, Inc., under request for proposals (RFP) 
No. F04700-890R-AlOl, issued by the Air Force for a thermal 
imaging system. The RFP was for a brand/name (Eklund 
Infrared Model 88LWB) or equal item, and listed th;k~~;~mum 
salient characteristics required of the product. 
asserts that Inframetrics' product failed to comply with the 
RFP's salient characteristics. 

We sustain the protest. 

The solicitation stated that award would be made to the 
lowest priced technically acceptable offeror, and that award 
could be made on the basis of initial proposals. O f the 
four proposals received, the agency found the lowest @riced 
to be technically unacceptable. Of the three remaining, 
the proposed prices were as follows: 

Inframetrics, Inc. (Model 600) $62,200 
UT1 Instruments $62,750 
Eklund Infrared $81,463 

The Air Force awarded the contract to Infraxnetrics on 
September 29, 1989, and Eklund filed an agency-level protest 
of the award on October 6, alleging that Inframetrics failed 
to meet the specifications for a product equal to its own. 
On October 20, the contracting officer received a telephone 
inquiry from Eklund on the status of its protest. According 
to the contracting officer, in the course of a go-minute 
conversation she informed Eklund that its protest was 
"denied totally" and that a written letter of denial would 
be forthcoming. The agency's written denial of the protest 
was dated November 17, and was received and date-stamped, 
Eklund alleges, on November 28. On Cecember 11, Eklund 
filed its protest with our Office. 

In a letter to our Cffice dated January 19, 1990, the 
Air Force concedes the merits of the protest. According to 
the agency, it has concluded that the "equal" product on 
which the award was based failed to meet performance 
features identified as salient characteristics of the listed 
brand name. We find nothing in the record that would 
indicate the agency is incorrect. The agency asserts, 
however, that, although it agrees that the award to 

~. Inframetrics was improper, the protester is not entitled 'LO 
any relief. Specifically, resolicitation or award to Ekl,7': 
would be impracticable since Inframetrics has completed 
performance, and the Air Force asserts that because the 
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protest is-timely and Eklund, as the third low offeror, is 
not an interested party, Eklund's protest would not have 
been successful absent the Air Force's corrective action, 
and the protester thus is not entitled to reimbursement of 
its proposal preparation and protest costs. We disagree. 

Under our Bid Protest Regulations, where a protest initially 
is filed with the contracting agency, a subsequent protest 
to our Office must be filed within 10 working days after the 
protester learns of adverse action at the agency level. 
4 C.F.R. S 21.2(a)(3) (1989). We have held that oral 
notification of the contracting agency's denial of the 
protest starts the lo-day period running, and that a 
protester may not delay filing its protest with our Office 
until it receives written notice of the agency action. 
Universal Fuel, Inc., B-231870, Oct. 4, 1988, 88-2 CPD 
1 318. 

According to the Air Force, since Eklund received notice of 
the denial of its agency-level protest during the 
October 20 telephone conversation, as discussed above, its 
failure to file a protest with our Office until December 11, 
more than 10 working days later, renders it untimely.' In 
the alternative, the agency argues that even if the firm did 
not become aware of the adverse agency action until it 
received written notice, it is "highly unlikely" that 
11 days (November 17 to November 28) were necessary for the 
Postal Service to deliver the written notice; the Air Force 
argues that we instead should assume that the notice was 
received within 1 week of mailing, in accord with Technology 
for Advancement, Inc., B-231058, May 12, 1988, 88-l CPD 
q 452. Based on this calculation, the protest would be 
untimely even if based on receipt of written notice. 

We find the protest was timely. The agency's account of the 
facts notwithstanding, the evidence is at best inconclusive 
as to the content of the telephone conversation of 
October 20. The protester asserts that it was not advised 
of the denial of its protest: that while the contracting 
officer advised it was her impression the protest would be 
denied, the evaluation was still ongoing. Eklund also 
asserts that the fact that the conversation was 90 minutes 
long and that the contracting officer permitted Eklund 
considerable time to explain its position tends to support 
its conclusion that no decision had been made on the Frctesc 
at that time. The agency has not submitted any contem- 
poraneous documentation to support its assertion that it 
notified Eklund that its protest was denied during this 
conversation. We agree that the points noted by Eklund 
concerning the nature of the conversation, as well as the 
fact that the denial letter was dated November 17, almost 
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1  m o n th  la te r , suppor ts E k lund 's pos i tio n  th a t it w a s  n o t 
adv ised  o f th e  den ia l  o f its p ro tes t a n d , i n d e e d , th a t a  
dec is ion  h a d  n o t even  b e e n  r e a c h e d  a t th a t tim e . B e c a u s e  
the re  rema ins  a  d ispu te  b e tw e e n  th e  a g e n c y  a n d  p ro tes te r  o n  
th is  p o i n t, w e  a re  unab le  to  ru le  conclus ive ly  as  to  
tim e l iness. Howeve r , it is w e l l -establ ished th a t w e  w ill 
reso lve  d o u b t as  to  w h e n  th e  p ro tes te r  b e c a m e  a w a r e  o f its 
bas is  fo r  p ro tes t, th e  si tuat ion he re , in  favor  o f th e  

-  p ro tes te r  fo r  pu rposes  o f d e te rm in ing  tim e l iness. S e e  A p e x  
M icrographics,  Inc ., B-235811 ,  A u g . 3 1 , 1989 ,  8 9 - 2  C P D  
B  2 0 5 . T h e  p ro tes t the re fo re  is n o t u n tim e ly b a s e d  o n  th e  
O ctober  2 0  te l e p h o n e  conversa tio n . 

A s the re  is n o  c lear  ev idence  o f ear l ie r  n o tice , w e  c a n  on ly  
conc lude  th a t E k lund  lea rned  o f its p ro tes t bas is  u p o n  
receipt  o f th e  N o v e m b e r  1 7  wri tte n  n o tice . In  th is  rega rd , 
th e  case  ci ted by  th e  A ir Force  as  crea tin g  a  p r e s u m p tio n  o f 
receipt  wi th in 7  days  is re levan t on ly  to  those  si tuat ions 
in  wh ich  the re  is n o  ev idence  to  th e  con trary th a t th e  
n o tice was  rece ived later th a n  1  w e e k  fro m  th e  tim e  o f 
m a il ing. S e e  Techno logy  fo r  A d v a n c e m e n t Inc ., B - 2 3 1 0 5 8 , 
supra . H e =  th e  p ro tes te r  c la ims it d id  n o t rece ive  th e  
writ ten n o tice u n til N o v e m b e r  2 8 , a n d  has  submi tte d  a  copy  
o f th e  n o tice th a t is d a te -s tamped  N o v e m b e r  2 8 . A t th e  s a m e  
tim e , th e  agency  has  n o t submi tte d  a  re tu rn  receipt  o r  o the r  
d o c u m e n tary  ev idence  indicat ing del ivery  a n y  tim e  pr ior  to  
th a t d a te . C o n s e q u e n tly, th e r e  is n o  bas is  fo r  assuming  
receipt  o f th e  N o v e m b e r  1 7  letter pr ior  to  N o v e m b e r  2 8 . A s 
E k lund  th e n  f i led its p ro tes t o n  D e c e m b e r  11,  fewer  th a n  
1 0  work ing  days  a fte r  N o v e m b e r  2 8 , its p ro tes t w a s  tim e ly. 

T h e  A ir Force  a rgues  th a t E k lund  is n o t a n  interested pa r ty, 
4  C .F.R. S  21.0(a) ,  because , even  if its p ro tes t o f th e  
a w a r d  to  In fram e trics we re  sustained,  it is n o t n e x t in  l ine 
fo r  a w a r d ; s ince E k lund 's pr ice is on ly  th i rd  l ow ,a n d  th e  
sol ici tat ion p rov ided  th a t a w a r d  wou ld  b e  m a d e  to  th e  
lowes t p r iced technica l ly  accep tab le  o ffe ro r , th e  agency  

' con tends  th a t th e  interm e d i a te  o ffe ro r , D T I, a n d  n o t th e  
p ro tes te r , is n e x t in  l ine fo r  a w a r d . Thus , accord ing  to  
th e  agency , E k lund  has  n o  direct  economic  interest in  th e  
m a tte r . 

- W e  d isagree . E k lund 's p ro tes t ra ised th e  ques tio n  o f 
' w h e the r  th e  a g e n c y  improper ly  wa ived  speci f icat ions in  a  

b r a n d  n a m e  or  equa l  p r o c u r e m e n t wi thout  n o tifying E k lund  
a n d  g iv ing th e  firm  a n  olzportuni ty to  o ffe r  o n  th e  a l leged ly  
re laxed  requ i remen ts a t a  rev ised pr ice.  T h e  appropr ia te  
rel ief  fo r  such  a n  impropr ie ty cou ld  have  b e e n  a  r e c o m m e n d a -  
tio n  th a t th e  p ro tes te r  a n d  any  o the r  o ffe rors  b e  g iven  a r . 
o p p o r tun i ty to  corr .pete o n  th e  rev ised Spec i f ications. In  
these  c i rcumstances,  w e  cons ider  E k lund  to  have  a  su fficient 
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economic interest in the outcome to be deemed an interested 
party, notwithstanding the fact that the firm was only 
third low in price and the second low offer was found 
acceptable. See Tri Tool Inc., B-229932, Mar. 25, 1988, 
88-1 CPD q 310. 

While we therefore sustain the protest, since the contract 
already has been performed, recompetition no longer is 
available as a remedy. By separate letter of today, 
however, we are advising the Secretary of the Air Force that 
we find Eklund entitled to recover its costs of filing and 
pursuing the protest, including reasonable attorneys' fees, 
as well as its proposal preparation costs. 4 C.F.R. 
S 21.6(d); Rotair Indus., Inc., B-232702, Dec. 29, 1988, 
88-2 CPD 7 636. Eklund should submit its claim for such 
costs directly to the agency. 4 C.F.R. S 21.6(e). 

The protest is sustained. 
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Actin$omptroller General 
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